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            Our “The Law and You” articles for the last two months have focused on the new Medicaid Rules that went into effect in Wisconsin on February 1, 2008. While there are many changes, those that have had the most impact are the increase in the look back period from 36 months to 60 months, and the calculation of the penalty period. These issues were discussed in the previous articles.

 

            For those who are concerned that nursing home care will be needed in the future and also have a desire to preserve assets, it is now incumbent to plan for nursing home care at least five years in advance. While there is still some planning that can be done on the threshold of a person entering a nursing home, there are many more options to planning if it is done at least five years before nursing home care may be necessary. 

 

            Traditionally, planning for a stay in a nursing home involved giving away the house and other assets to the children. This has always been fraught with problems in that once assets have been titled in the name of a child; the parent has lost all control. The intention may be that the child will make the assets available for the parent when needed, but the parent may be out of luck if the child predeceases the parent, is sued, gets a divorce, spends the money, files bankruptcy, or simply refuses to return the money.   Because of the longer look back period, the divesting must be done at least five years before nursing home care is needed, and that is a very long time to count on a child to safeguard the parents’ assets.

 

            We have found that a Medicaid Income Trust is the most effective planning strategy. This type of trust is irrevocable, but the parent can retain the right to change beneficiaries. Moreover, the parent can continue to receive all of the income that is generated from the assets, as well as continue to be a lifetime beneficiary or user of the property in the trust. Since the assets are in a trust that the parent controls, the worry of the child losing the assets is eliminated. 

 

            The Medicaid Income Trust also provides tax benefits. Appreciated assets that are given away during lifetime are subject to capital gain tax, but assets that are distributed to a child from a Medicaid Income Trust after the parent’s death are not. Properly drafted, the Medicaid Income Trust serves as the alter ego for the parent, and even uses the parent’s social security number. In summary, the Medicaid Income Trust eliminates most of the concerns with respect to giving property away. 

 

            While having long-term care insurance coverage of a sufficient amount to pay for nursing home care is the best overall option of paying for nursing home care, for those who cannot obtain long-term care insurance the Medicaid Income Trust may be the best solution.

 

            If you are in your retirement years and in sufficiently good health so that you do not expect to require nursing home care for the next five years, you may be a candidate to consider adding a Medicaid Income Trust to your overall estate plan.
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